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78-4-33

JUSTICES' COURTS

city courts and all property and equipment used by them shall become a part
of the records and property of the circuit court.
History: C. 1953, 78-4-32, enacted by L.
1977, ch. 77, § 1.
Meaning of "this act". - See note under
same catchline following § 78-4-1.
Compiler's Notes. - The reference to
"Chapter 4 of Title 78" in the first sentence is
apparently to this chapter prior to its repeal

and enactment in 1978, which related to city
courts.
"Effective date of this act." - As to the
term "effective date of this act," also referred to
in the first sentence, see note under same
catchline following § 77-4-28.

COLLATERAL REFERENCES

C.J.S. - 21 C.J.S. Courts § 291.
Key Numbers. - Courts e=> 188(1).

78-4-33.

Obsolete.

Compiler's Notes. - This section (L. 1977,
ch. 77, § 1), which was temporary and which,
by its own terms, became obsolete on July 1,
1978, provided: "Notwithstanding the provisions of present Chapter 4 of Title 78, no addi-

tional city court shall be created between the
effective date of this section and July 1, 1978."
The effective date of § 78-4-33 was May 10,
1977.

CHAPTER 5
JUSTICES' COURTS
Section
78-5-0.5.
78-5-1.
78-5-1.1.
78-5-1.2.

Creation.
Residence - Place of holding court.
Trial facilities.
Laws and ordinances provided by
counties, cities and towns.
78-5-1.3. Compensation and expenses
Clerical personnel.
78-5-2.
Civil jurisdiction.
Process to any part of county.
78-5-3.
Concurrent criminal jurisdiction.
78-5-4.
City and town justices - Jurisdic78-5-5.
tion.
78-5-5.1. Concurrent jurisdiction of certain
juveniles.
Disposition of fines.
78-5-6.
Process - Warrants issue to what
78-5-7.
officers.
Where actions must be commenced
78-5-8.
and tried.
Actions involving title to real es78-5-9.
tate, legality of tax or municipal fine - Transfer to district
court.
78-5-10. Abstract of judgment - Form.
78-5-11. Filing and docketing of abstract.
78-5-12. Execution on judgment.
78-5-13. Judgment not a lien unless so docketed.

Section
78-5-14.
78-5-15.
78-5-16.
78-5-17.
78-5-18.
78-5-19.
78-5-20.
78-5-21.
78-5-22.
78-5-23.
78-5-24.
78-5-25.
78-5-26.
78-5-27.
78-5-28.
78-5-29.
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Trial de novo in circuit court.
Docket - To be kept - Enumeration of entries required.
Docket entries - Where and how
made - Prima facie evidence.
Index.
Delivery of docket and papers to successor.
Delivery of docket and papers when
vacancy occurs.
Jurisdiction of successor - Who is
successor on creation of new
county.
Vacancy - Successor - Report to
court administrator.
When two or more justices equally
entitled to be successors.
Subpoena - To any part of county.
All papers issued, except subpoenas,
to be filled out without blanks.
Disposition of moneys received.
Repealed.
Required annual training - Failure
to attend.
Repealed.
Determination of compensation Limits on secondary employment.

78-5-0.5
Section
78-5-30.
78-5-31.
78-5-32.
78-5-33.
78-5-34.
78-5-35.
78-5-36.

JUDICIAL CODE
Compensation - Annual review
and adjustment.
Reports of judicial business filed
with state court administrator
- Copies to local bodies.
Classification of justices - County
and municipal justices.
Political
affiliation,
restrictions
upon.
Term of appointed county justice.
Term of office of county justice.
Vacancy in office of county justice Appointment of justice pro tern-

78-5-0.5.

Section
78-5-37.
78-5-38.
78-5-39.
78-5-40.
78-5-41.

pore - Report to court administrator.
Nonpartisan primary election When no primary held.
Declaration of candidacy - Filing
requirements.
Fines, fees and forfeitures collected
- Deposits and reports - Special account.
Civil filing fees - Disposition.
Eligibility for office of justice
Mandatory retirement.

Creation.

Under Article VIII, Section 1 of the Utah Constitution, there is created a
court not of record known as the justices' court. The judges of this court are
justices of the peace.
History: C. 1953, 78-5-0.5, enacted by L.
1986, ch. 47, § 73.

COLLATERAL REFERENCES
A.L.R. - Malicious prosecution: defense of
acting on advice of justice of the peace, magistrate, or lay person, 48 A.L.R.4th 250.

78-5-1.

Residence

-

Place of holding court.

Every justice of the peace shall reside in and hold a justice's court in the
precinct, city, or town for which he is elected or appointed. Precinct justices
may also, upon the direction of the county commission, sit anywhere in the
county as needed.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-5-1; L. 1973, ch. 205, § l; 1977, ch.
78, § 8; 1983, ch. 80, § l; 1987, ch. 97, § 2.
Amendment Notes. - The 1983 amendment inserted the second sentence.
The 1987 amendment, at the end of the first
sentence, deleted "provided, that where two or
more precincts are embraced within the limits
of any incorporated city or town the justices of
the peace of such precincts may hold court at
any place within such city or town" and deleted
the former last sentence, relating to waiver of
residence requirements.

Meaning of "county commission." - The
term "county commission," referred to in this
section, apparently means the board of county
commissioners. See § 17-5-1.
Cross-References. - Annual institute attendance, reimbursement of costs, § 78-5-27.
Civil Rules, applicability,
Rule 81(c),
U.R.C.P.
Compensation of justices of the peace,
§§ 78-5-29, 78-5-30.
Division
of counties
into
precincts,
§ 17-16-5.
Small claims court, § 78-6-1 et seq.
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JUSTICES' COURTS
NOTES TO DECISIONS
Jurisdiction.
-Justice
outside precinct.
Where more than one precinct was embraced
within a town, the justices of the peace of such
precincts could hold court in any part of the
town, but justice of precinct other than one in
which town was situated had no jurisdiction of

violation of town ordinance. State v. Maughan,
35 Utah 426, 100 P. 934 (1909).
Where defendant was tried and sentenced in
city court of Ogden by justice of peace who was
entirely outside the territorial limits of his precinct, the proceedings before the justice were a
nullity. Newbill v. Hendricks, 115 Utah 388,
205 P.2d 247 (1949).

COLLATERAL REFERENCES
Utah Law Review. - Comment, The Justice of the Peace System under Constitutional
Attack - Gordon v. Justice Court, 1974 Utah
L. Rev. 861.
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace §§ 6, 14.

78-5-1.1.

C.J.S. -

§§ 5, 7.

51 C.J.S. Justices of the Peace

A.L.R. - Civil liability of judicial officer for
malicious prosecution or abuse of process, 64
A.L.R.3d 1251.
4,
Key Numbers. - Justices of the Peace
5.

Trial facilities.

A justice of the peace shall hold trial in a room or office located in a private
or public facility which is conducive and appropriate to the administration of
justice. Each county, city, or town shall provide adequate courtroom and auxiliary space for its justices of the peace. A justice of the peace may be permitted to hold trial in his own home only after a resolution is approved by the
governing body of the county, city, or town, duly entered in its official
minutes, that no suitable space exists in public or private facilities and then
only when specific space has been set aside in the justice's home exclusively
for the conduct of judicial business. The county, city, or town shall reimburse
the justice of the peace on a per square foot basis for the use of a portion of his
home for judicial business.
History: L. 1971, ch. 202, § 1; 1977, ch. 78,

§ 9.

78-5-1.2.

Laws and ordinances provided by counties, cities
and towns.

Each county, city or town shall provide and keep current for each justice of
the peace within its jurisdiction, a copy of the motor vehicle laws of Utah, the
Code of Criminal Procedure, the manual for justices of the peace published by
the office of the state court administrator under the direction of the Judicial
Council, all state laws affecting municipalities, and its county, city or town
ordinances. The office of the state court administrator shall survey all justices
of the peace annually with respect to these legal materials.
History: L. 1971, ch. 202, § 2; 1977, ch. 78,

§ 10.

Code of Criminal Procedure. - The Code
of Criminal Procedure, referred to in the first
sentence, appears as Title 77. See § 77-1-1.

Cross-References.

§ 78-3-18 et seq.

- Court administrator,

Judicial Council, Utah Const., Art. VIII, Sec.
12; § 78-3-21.
Motor vehicles, Title 41.
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78-5-1.3

JUDICIAL CODE
COLLATERAL REFERENCES

C.J.S. -

§ 53.

78-5-1.3.

Key Numbers. 63, 64.

51 C.J.S. Justices of the Peace

Compensation
nel.

and expenses

-

Justices of the Peace

Clerical person-

The county, city, or town creating or maintaining the office of justice of the
peace shall assume the cost of salary and benefits for that office as well as
travel and training expenses except where travel and expenses are otherwise
reimbursed. The county, city, or town creating or maintaining a justice of the
peace shall likewise provide and compensate sufficient clerical personnel to
conduct the business of the court.
History: C. 1953, 78-5-1.3, enacted by L.
1977, ch. 78, § 11.

78-5-2.

Civil jurisdiction.

The justices' courts have civil jurisdiction within their respective precincts,
cities, or towns:
(1) in actions arising on contract for the recovery of money only, if the
sum claimed is less than $1,000;
(2) in actions for damages for injury to the person, or for taking or
detaining personal property, or for injury to personal property, or for an
injury to real property where no issue is raised by the answer involving
the plaintiffs title to or possession of the same, if the damages claimed
are less than $1,000;
(3) in actions for a fine, penalty, or forfeiture, less than $1,000, given
by statute or by the ordinances of an incorporated city or town, where no
issue is raised by the answer involving the legality of any tax, impost,
assessment, toll, or municipal fine;
(4) in actions upon bonds or undertakings conditioned for the payment
of money, if the sum claimed is less than $1,000, though the penalty may
exceed that sum; when payments are to be made by installments an
action may be brought for each installment as it becomes due;
(5) in actions to recover the possession of personal property when the
value of the property is less than $1,000;
(6) to take and enter judgment on the confession of a defendant when
the amount confessed is less than $1,000;
(7) in actions of forcible entry, forcible detainer, or unlawful detainer
where the whole amount of the rent and damages claimed is less than
$1,000; and
(8) in actions to enforce and foreclose liens on personal property where
the amount of the lien and the value of the property are each less than
$1,000.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-2; L. 1977, ch. 78, § 27; 1986, ch.
187, § 1.
Amendment Notes. - The 1986 amendment made minor word and stylistic changes

and substituted "$1,000" for "$750" wherever
it appeared.
Cross-References.
- Liens on personal
property, Chapter 2 of Title 38.
Transfer to district court of counter, cross- or
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78-5-3

third-party claims in excess of jurisdiction,
Rule 13(k), U.R.C.P.
NOTES TO DECISIONS
ANALYSIS

Amount in controversy.
-Interest.
-Waiver of excess.
Personal jurisdiction.
-Waiver of objections.
Presumptions.

Amount in controversy.
-Interest.
In action on promissory notes, brought in
justices' court, held that, notwithstanding
judgment prayed .for was within justices' $300
(now $1,000) jurisdiction, justice could not
properly award plaintiff judgment in excess of
$300 (now $1,000), although excess over such
amount consisted of interest which had accumulated on notes after action was begun.
McCormick Harvesting
Mach.
Co. v.
Marchant, 11 Utah 68, 39 P. 483 (1895).
In determining amount in controversy, interest was to be deemed part of "sum claimed"
whether claimed in complaint or not, at least
where it was legal consequence of an obligation
or demand without stipulation. Wheatley v.
Oregon Short Line R.R., 49 Utah 105, 162 P. 86
(1916).
-Waiver of excess.
The "sum claimed" in the complaint determined justice's jurisdiction, and if that exceeded maximum, the justice was without ju-

risdiction to hear the case, and so, likewise,
was the district court on appeal. Appellant
could not save situation by waiving excess, unless waiver was made in the complaint.
McCormick
Harvesting
Mach.
Co. v.
Marchant, 11 Utah 68, 39 P. 483 (1895);
Wheatley v. Oregon Short Line R.R., 49 Utah
105, 162 P. 86 (1916).

Personal jurisdiction.
-Waiver of objections.
Where justices court had jurisdiction of subject matter, parties could, by their action, either voluntarily or otherwise waive objection
to jurisdiction of parties. Silver City Mercantile Co. v. District Court, 57 Utah 365, 195 P.
194 (1920).
Presumptions.
No presumption existed in favor of jurisdiction of justices' courts; such jurisdiction must
affirmatively appear from record. Silver City
Mercantile Co. v. District Court, 57 Utah 365,
195 P. 194 (1920).

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 38 et seq.
C.J.S. - 51 C.J.S. Justices of the Peace§ 26
et seq.

78-5-3. Process

Key Numbers. - Justices of the Peace
31 et seq.

to any part of county.

Mesne and final process of justices' courts may be issued to any part of the
county in which they are held.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-3.
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78-5-4

JUDICIAL CODE
COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 58.
C.J.S. - 51 C.J.S. Justices of the Peace
§ 67.

78-5-4.

Concurrent

Key Numbers. 79.

Justices of the Peace

,s,,

criminal jurisdiction.

Justices' courts have concurrent jurisdiction of the following public offenses
committed within the respective counties in which such courts are established:
(1) all class B and class C misdemeanors punishable by a fine no
greater than the maximum fine for a class B or C misdemeanor under
§ 76-3-301, or by imprisonment in the county jail or municipal prison not
exceeding six months, or by both the fine and imprisonment; and
(2) all infractions and the punishments prescribed for them.
History: C. 1953, 78-5-4, enacted by L.
1979, ch. 127, § 5; 1986, ch. 178, § 65.
Repeals and Enactments. - Laws 1979,
ch. 127, § 5 repealed former§ 78-5-4 (L. 1951,
ch. 58, § 1; C. 1943, Supp., 104-5-4; L. 1975
(1st S.S.), ch. 4, § 1; 1977, ch. 78, § 12), relating to criminal jurisdiction of justices' courts,
and enacted present § 78-5-4.
Amendment Notes. - The 1986 amendment, in Subsection (1), substituted "no

greater than the maximum fine for a class B or
C misdemeanor under § 76-3-301" for "less
than $300" and "the" for "such" preceding "fine
and imprisonment."
Cross-References. - Abuse of process a
misdemeanor, § 76-8-601.
Institutions of higher learning, violation of
regulations, § 53-45-9.
Sentencing for misdemeanors, §§ 76-3-201,
76-3-204, 76-3-301.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Failure to pay fine.
Nonindictable misdemeanor.
-Waiver of venue.
Preliminary hearing.
-Felony.
Representation of state.
Violation of game laws.
Violation of Sunday laws.
Constitutionality.
Laws 1925, ch. 62, amending former
§ 20-5-4 (Code 1943) and limiting jurisdiction
of justices' courts to offenses committed in their
respective precincts, was not invalid because it
might produce confusion and derangement in
criminal practice and procedure in justices'
courts and was inconsistent with other statutory provisions. Dillard v. District Court, 69
Utah 10, 251 P. 1070 (1926).
Failure
After
jail for
without

to pay fine.
justice of peace sentenced defendant to
petit larceny, and to pay fine, he was
authority to adjudge that defendant be

further imprisoned in default of payment of
fine imposed. In re Lewis, 10 Utah 47, 41 P.
1077 (1894).
Nonindictable

misdemeanor.

-Waiver of venue.
Although complaint charging the injuring of
a cow by altering or defacing brand should
have been filed in justices' court instead of in
district
court,
since
action
was
for
nonindictable misdemeanor, question of venue
was not raised by motion in arrest of judgment
based on failure of jurisdiction, as district court
had cognizance of subject of misdemeanors,
and as question of venue was not raised, it was
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waived. State v. Johnson, 100 Utah 316, 114
P.2d 1034 (1941).

Preliminary

hearing.

-Felony.
Defendant is not denied due process by fact
that his preliminary hearing on a felony
charge is conducted by a layman justice of the
peace instead of a law-trained member of the
bar. State v. Beck, 584 P.2d 870 (Utah 1978).
Representation of state.
Jurisdiction of a justice of the peace did not
depend upon who represented the state, or
whether the state was or was not represented
in a criminal proceeding. State v. Salmon, 90
Utah 512, 62 P.2d 1315 (1936).

78-5-5

Violation of game laws.
Justices' court had jurisdiction of prosecution
for shooting game animals out of season under
former § 23-3-22, which provided a minimum
penalty within the jurisdiction of the court, but
specified no maximum penalty. Rasmussen v.
Zundel, 67 Utah 456, 248 P. 135 (1926).
Violation of Sunday laws.
Violations of the Sunday Closing Law, being
punishable by a fine of not less than $5.00 nor
more than $100, came within justices' jurisdiction; possibility that the Sunday Closing Law
might be unconstitutional did not oust these
courts of jurisdiction to hear and determine
cases involving the constitutionality of the
statutes. Broadbent v. Gibson, 105 Utah 53,
140 P.2d 939 (1943).

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 49.

78-5-5.

C.J.S. - 22 C.J.S. Criminal Law§ 125(1) et
seq.
Key Numbers. - Criminal Law e= 90(2).

City and town justices -

Jurisdiction.

The city and the town justice of the peace, respectively, shall have exclusive
original jurisdiction of cases arising under or by reason of the violation of any
city or town ordinance, and shall have the same powers and jurisdiction as
other justices of the peace in all other actions, civil and criminal.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-5.

Cross-References. - Actions for violation
of ordinances, § 10-7-65 et seq.

NOTES TO DECISIONS
ANALYSIS

Applicability of Code of Criminal Procedure.
Venue.

Applicability of Code of Criminal Procedure.
General Code of Criminal Procedure provisions relating to justices' courts applied to city
justices of the peace, except as otherwise provided by the statute creating city justices.
State v. First Judicial Dist., 43 Utah 499, 136
P. 785 (1913).

Venue.
Offense against town ordinance was required
to be tried before justice of peace of precinct in
which town was situated; however, jurisdiction
of justices did extend to entire county where
offense was against state. State v. Maughan,
35 Utah 426, 100 P. 934 (1909).

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 49.
C.J.S. - 22 C.J.S. Criminal Law§ 125(1) et

seq.; 62 C.J.S. Municipal Corporations§ 322 et
seq.
Key Numbers. - Criminal Law e= 90(2);
Municipal Corporations <P 634.
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78-5-5.1

78-5-5.1.

JUDICIAL CODE

Concurrent jurisdiction

of certain juveniles.

Except as otherwise provided by law, a justice of the peace shall have concurrent jurisdiction with the juvenile court over all traffic misdemeanors and
infractions committed by a person 16-18 years of age which arise within the
jurisdictional boundaries which he serves.
History: C. 1953, 78-5-5.1, enacted by L.
1979, ch. 127, § 4.
Cross-References. - Concurrent jurisdiction of circuit court, § 78-4-5.

78-5-6.

Disposition

Traffic rules and regulations, Chapter 6 of
Title 41.

of fines.

All fines, penalties and forfeitures for violation of any city or town ordinance shall be paid by the officer receiving the same to the city or town
treasurer.
History: L. 1951, ch. 58, § i; C. 1943,
Supp., 104-5-6.
Cross-References. - Ordinance may pre-

scribe manner
§ 10-7-66.

of payment

into treasury,

COLLATERAL REFERENCES
C.J.S. - 36A C.J.S. Fines § 19.
Key Numbers. - Fines <P 20.

Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace §§ 26, 27.

78-5-7.

Process -

Warrants issue to what officers.

All warrants issued by the city or town justice for the violation of any
general law of the state or ordinance of the city or town shall run to the
sheriff, to any constable of the county, or to the marshal or any policeman of
the city or town.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-7.
Cross-References. - Constables to serve
process, § 17-25-1.

Peace officers may serve process, § 10-7-68.
Sheriffs to serve process, § 17-22-2; Rule
4(d)(l), U.R.C.P.

COLLATERAL REFERENCES
C.J.S. - 22 C.J.S. Criminal Law § 125(1).
Key Numbers. - Criminal Law <P 90(1).

78-5-8.

Where actions •must be commenced

and tried.

Actions in justices' courts must be commenced, and, subject to the right to
change the place of trial as provided by law, must be tried:
(1) if there is no justices' court for the precinct or city in which the
defendant resides,-in
any city or precinct of the county in which he
resides.
(2) when two or more persons are jointly and severally bound in any
debt or contract, or otherwise jointly liable in the same action, and reside
150
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78-5-8

in different precincts or different cities of the same county, or in different
counties,-in the precinct or city in which any of the defendants reside.
(3) in cases of injury to the person or property,-in the precinct or city
where the injury was committed or where the defendant resides.
(4) if for forcible entry, forcible detainer, unlawful detainer, or for the
foreclosure or enforcement of a lien upon personal property ,-in the precinct or city in which the property or some part thereof is situated, or, if
there is no justices' court for such precinct or city, in any other precinct or
city in the county.
(5) if for the recovery of personal property or the value thereof, or
damages for taking or retaining the same,-in the precinct or city in
which the property may be found, or in which the property was taken, or
in which the defendant resides.
(6) when the defendant is a nonresident of the county,-in any precinct
or city wherein he may be found.
(7) when the defendant is a nonresident of the state,-in any precinct
or city in the state.
(8) •when a person has contracted in writing to perform an obligation at
a particular place and resides in another county, precinct or city,-in the
precinct or city in which such obligation is to be performed, or in which he
resides.
(9) when the parties voluntarily appear and plead without summons,in any precinct or city in the state.
(10) in all other cases,-in the precinct or city in which the defendant
resides.
But no summons shall be served outside of the county in which the action is
commenced except:
(a) in actions upon a joint or joint and several obligation or contract of
two or more persons, one of whom, being a party defendant, resides in the
county in which the action is brought.
(b) in actions for injury to persons or property committed in such
county.
(c) in actions against nonresidents of the state.
(d) in actions against a person who is about to depart from the state, if
he is found and served in this state.
(e) in actions to recover the possession of personal property situated in
such county.
(f) in actions on a cause wherein the defendant promised in writing to
perform the obligation in such county.
(g) in actions against a corporation which maintains a business office
in such county.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-5-8.
Cross-References.
- Abuse of process,
commencement other than as provided by this
section a misdemeanor, § 76-8-601.
Commencement of action by filing of complaint, Rule 3, U.R.C.P.
Criminal procedure, § 77-25-1 et seq.

Dismissal of action, Rule 41, U.R.C.P.
Judicial days, §§ 78-7-7, 78-7-8.
Liens on personal property, Chapter 2 of Title 38.
Service of process generally, Rule 4,
U.R.C.P.
Service of process on corporation,§ 16-10-13.
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JUDICIAL CODE
NOTES TO DECISIONS
ANALYSIS

Action on due bill.
Improper venue.
-Raising of objection.
-Waiver.
Pleading.
-Failure to state grounds.
-Place of injury.
--Introduction
of evidence.
-Substantial
compliance.
Proof of residency.
-Officer's return.

Action on due bill.
Action on due bill was to be brought in the
precinct where the debtor resided, as it was not
a contract to'perform any obligation within the
meaning of predecessor statute. Klopenstine v.
Woolf, 3 Utah 426, 4 P. 227 (1884); Sanders v.
Woolf, 3 Utah 429, 4 P. 228 (1884).
Improper venue.
-Raising of objection.
If justice lacked jurisdiction because of improper venue, objection could be raised by motion to dismiss, though it was not necessary for
defendant to appear specially to make the motion; he could raise it by answer and prove it by
competent evidence at the trial. Kansas City
Hdwe. Co. v. Neilson, 10 Utah 27, 36 P. 131
(1894).
-Waiver.
Where defendant appeared specially in justices' court and moved court to dismiss action
on ground that it was brought in wrong precinct or city, but on appeal to district court defendant answered on merits, he waived objection. State v. Third Judicial Dist. Court, 36
Utah 223, 102 P. 868 (1909).
Pleading.
Failure to state grounds.
Failure of complaint to state any one of statutory grounds showing that action was commenced in city or precinct as required did not
deprive justice of peace or appellate court of

-

jurisdiction of either parties or subject matter.
Silver City Mercantile Co. v. District Court, 57
Utah 365, 195 P. 194 (1920).

-Place

of injury.

--Introduction
of evidence.
In action before justice of peace against railroad for negligently killing horse, complaint
held sufficiently to contain allegation which
would authorize introduction of evidence upon
subject of place where injury to horse was inflicted, as against motion to dismiss action.
State v. District Court, 39 Utah 1, 114 P. 143
(1911).
-Substantial
compliance.
Under Subsection (3), it was sufficient if
complaint contained an allegation of jurisdiction in substantial compliance therewith. If ultimate fact could be reasonably inferred from
allegations of complaint, though imperfect and
incomplete, that was sufficient and judgment
was not void. Heninger v. Oregon Short Line
R.R., 48 Utah 368, 159 P. 964 (1916).
Proof of residency.
-Officer's return.
An officer's return, standing alone, was not
sufficient to justify a finding that defendant
was not a resident of the precinct as alleged in
the complaint, so as to make a judgment based
upon such a complaint void. Beck v. Lewis, 49
Utah 368, 164 P. 480 (1917).

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 32.
C.J.S. - 51 C.J.S. Justices of the Peace
§§ 59, 61.
A.L.R. - Place of holding sessions of trial

court as affecting validity of its proceedings, 18
A.L.R.3d 572.
Key Numbers. - Justices of the Peace e=>
71, 72.
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78-5-9. Actions involving title to real estate, legality of tax
or municipal fine - Transfer to district court.
The parties to an action in a justices' court cannot give evidence upon any
questions which involve the title or possession of real property, or which
involve the legality of any tax, impost, toll or municipal fine, nor can any
issue presenting such question be tried by such court; and if it appears from
the answer of the defendant, verified by his oath or that of his agent or
attorney, that the determination of the action will necessarily involve the
question of title or possession to real property, or involve the legality of any
tax, impost, toll or municipal fine, the justice must suspend all further proceedings in the action, and certify the pleadings, and, if any of the pleadings
are oral, a transcript of the same from his docket, to the clerk of the district
court of the county in which said justices' precinct is situated; and from the
time of filing such pleadings or transcript with the clerk the district court has
the same jurisdiction over the action as if it had been commenced therein;
provided that in case of forcible entry and detainer, of which justices' courts
have jurisdiction, any evidence otherwise competent may be given and any
question properly involved therein may be determined.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-9.
Cross-References. - Forcible entry and
detainer generally, § 78-36-1 et seq.

Forcible entry

§ 78-5-2.

and detainer,

jurisdiction,

Transfer to district court of counter, cross- or
third-party claims in excess of jurisdiction,
Rule 13(k), U.R.C.P.

NOTES TO DECISIONS
ANALYSIS

Lack of jurisdiction.
-Recovery of taxes.
--Manner
of raising objection.
-Title or possession of property.
--Manner
of raising objection.
Wrongful assumption of jurisdiction.
-Remedy.

Lack of jurisdiction.
-Recovery

Pleasant Grove City v. Holman, 18 Utah 338,
54 P. 1013 (1898).

of taxes.

--Manner
of raising objection.
If in a suit in a justices' court by a city to
recover taxes alleged to be due upon real and
personal property neither complaint nor answer was verified, the answer containing only
a general denial, no issue affecting jurisdiction
of justice was raised, and his jurisdiction was
not ousted. City of Willard City v. Woodland, 7
Utah 192, 26 P. 284 (1891).
In action brought injustices' court to recover
water tax levied by plaintiff city, held that unverified answer raising question of validity of
tax did not oust justice of jurisdiction, and that
district court did not acquire jurisdiction by
certification of case to it by justice. City of

-Title or possession of property.
Where the title or possession of real estate
was involved in any action in a justice's court,
the justice was ousted of jurisdiction in the
case, and all of his actions looking to the enforcement of the judgment were utterly void.
Ducheneau v. Ireland, 5 Utah 108, 13 P. 87
(1886).
--Manner
of raising objection.
After statehood, Utah could validly require
that the defendant's answer asserting that the
action necessarily involved a question as to the
title to real property be verified by his oath
before imposing on the justice of the peace any
duty to suspend the proceedings and certify the
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pleadings to the district court. Yearian v.
Speirs, 4 Utah 385, 10 P. 609 (1886).
Where complaint before justice of peace
against railroad for killing plaintiffs horse at
point where road was not fenced alleged that
railroad "passed through lands owned and improved by private owners," denial of such allegation did not raise a material issue of freehold, ousting justice of jurisdiction. Oregon
Short Line R.R. v. District Court, 30 Utah 371,
85 P. 360 (1906).

Wrongful assumption

of jurisdiction.

-Remedy.
If a justice of the peace assumed jurisdiction
improperly and rendered judgment against defendant, as where title to real estate was involved, the proper remedy was by appeal from
the judgment, and not by certiorari or prohibition. Cereghino v. Third Dist. Court, 8 Utah
455, 32 P. 697 (1893).

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace §§ 38, 43.
C.J.S. - 51 C.J.S. Justices of the Peace
§§ 26, 30.

78-5-10.

Key Numbers. 35, 36, 75.

Abstract of judgment -

Justices of the Peace

Form.

The justice on the demand of a party in whose favor judgment is rendered
must give him an abstract of the judgment in substantially the following form
(filling blanks according to the fact):
State of Utah, County of __________________
_
-----------,
plaintiff, v. __________________
_
defendant. In Justices' Court, before ________________
_
justice of the peace, ________________________
_
precinct (or city),---------------------,
19__ _
(insert date of abstract), judgment entered for plaintiff (or defendant)
for $,_____
, on the ___
day of--------,
19__
_
I hereby certify that the foregoing is a correct abstract of a judgment rendered in said action in my court (or, as the case may be, in the court of
--------------,
justice of the peace, as appears by his docket
now in my possession, as his successor in office.)
Justice of the Peace
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-5-10.

Cross-References. - Abstracts in small
claims court, §§ 78-6-12, 78-6-12.5.

NOTES TO DECISIONS
ANALYSIS

Striking.
-Void on face.
-Precinct.
Striking.
-Void on face.
Where abstract of judgment was filed and
docketed, district court of county where it was
so filed and docketed could not, on motion, vacate judgment transferred and docketed and
strike abstract from record, on ground that jus-

tices' court had no jurisdiction of defendant,
unless it appeared on face of abstract that judgment was void. Lund v. Booth, 33 Utah 341, 93
P. 987 (1908).
-Precinct.
Though copy of abstract of his docket recited
only, "In the justice's court before W. C. Tebbs,
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justice of the peace," the precinct of justice
transmitting cause to district court was sufficiently shown, where complaint, warrant of ar-

rest, subpoenas, and other files, designating
cause, showed precinct. State v. Graff, 71 Utah
360, 266 P. 272 (1928).

COLLATERAL REFERENCES

§

C.J.S. 125(2).

78-5-11.

51 C.J.S. Justices of the Peace

Key Numbers. 138(9).

Filing and docketing

Justices of the Peace

e=>

of abstract.

The abstract may be filed in the office of the clerk of the district court of any
county in the state, and must be docketed in the judgment docket of the
district court thereof. The time of the receipt of the abstract by the clerk must
be noted by him thereon and entered in the docket.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-il.
Cross-References. - Fee of county clerk

for docketing judgment of justice court,
§ 21-2-2.
Lien of docketed judgment, § 78-5-13.

COLLATERAL REFERENCES

§

C.J.S. 125(1).

78-5-12.

51 C.J.S. Justices of the Peace

Execution

Key Numbers. 138(9).

Justices of the Peace

e=>

on judgment.

From the time of the docketing in the office of the clerk of any district court,
execution may be issued thereon within the same time, in the same manner
and with the same effect as if issued on a judgment of the district court.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-12.
Cross-References. - Execution generally,
Rule 69, U.R.C.P.

§

Exemptions
from
78-23-1 et seq.

execution

generally,

NOTES TO DECISIONS
Striking of abstract.
-Void on face.
District court of county in which abstract of
judgment was filed and docketed could not, on
motion, vacate judgment transferred and dock-

eted, and strike abstract from record, on
ground that justice's court had no jurisdiction
of defendant, unless it appeared on face of abstract that judgment was void. Lund v. Booth,
33 Utah 341, 93 P. 987 (1908).

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 93 et seq.
C.J.S. - 51 C.J.S. Justices of the Peace
§ 123(1).

Key Numbers. - Justices of the Peace
135.
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Judgment

not a lien unless so docketed.

A judgment rendered in a justices' court creates no lien upon any lands of
the judgment debtor, unless such an abstract is filed and docketed in the office
of the clerk of the district court of the county in which the lands are situated;
and when so filed and docketed such judgment is a lien upon the real property
of the judgment debtor, not exempt from execution, situated in that county,
for the period of eight years from the date the judgment was entered, unless
the judgment is previously satisfied.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-5-13.
Cross-References. - Lien of judgments of
district courts, § 78-22-1.

Limitation

§ 78-12-22.

of

action

on

judgment,

Satisfaction of judgments in district courts,
Rule 58B, U.R.C.P.

NOTES TO DECISIONS
Priority of liens.
Where judgment rendered by justice of peace
became lien upon land by being duly docketed
in district court, but before it was enforced by
levy and sale, mortgage lien also accrued and
thereafter time limited by statute for lien of

such judgment was allowed to expire, and judgment was then renewed, lien of first judgment
expired, mortgage lien attached as first lien,
and sale on second judgment could not affect
such mortgage lien. Smith v. Schwartz, 21
Utah 126, 60 P. 305, 81 Am. St. R. 670 (1899).

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 93.
C.J.S. - 51 C.J.S. Justices of the Peace
§ 123(7).

78-5-14.

Key Numbers. - Justices of the Peace
131, 138(10).

e-,

Trial de novo in circuit court.

Any person dissatisfied with a judgment rendered in a justices' court,
whether the same was rendered on default or after trial, is entitled to a trial
de novo in the circuit court of the county as provided by law.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-5-14; 1986, ch. 47, § 74.
Amendment Notes. - The 1986 amendment substituted "is entitled to a trial de novo
with the circuit court of the county as provided
by law" for "may apply for a new trial or ap-

peal therefrom to the district court of the
county within the time and in the manner provided by law".
Cross-References. - Fee of county clerk on
appeal to district court, § 21-2-2.
Jurisdiction of circuit court, § 78-4-7.5.

NOTES TO DECISIONS
ANALYSIS

Appealable judgments.
-Finality.
Jurisdiction of appellate court.
-Amount in controversy.
-Lack of jurisdiction of justices.
--Effect.
-Waiver of objections.
--Consenting
that case be set for trial.
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--Final
judgment.
-When determined.
Parties entitled to appeal.
-One of several defendants.
Statutory compliance.
Supreme Court review.
-Grounds.
--Validity
or constitutionality of statute.
-Procedure.
-Requiring appellate court to determine merits.

Appealable judgments.
-Finality.
Justice's judgment was final for purpose of
taking appeal when it terminated action or
proceeding in which it was rendered, regardless of whether rights of parties with reference
to subject matter of action had been adjudicated. State v. Third Judicial Dist. Court, 36
Utah 223, 102 P. ~68 (1909).
Jurisdiction

of appellate court.

-Amount in controversy.
Where plaintiff, in action on promissory
notes, brought in justices' court, prayed for
judgment in amount which was within justice's
$300 jurisdiction, held that, notwithstanding
justice's error in rendering judgment for plaintiff in amount in excess of $300, which error
was caused by justice's including in judgment
interest which had accumulated on notes after
action was begun, district court might properly, on defendants' appeal, have rendered
judgment for plaintiff for any amount which
was found due on notes, and which was within
justice's $300 jurisdiction, and, in addition, for
all interest which had accumulated on such
amount after commencement of action in justices' court. McCormick Harvesting Mach. Co.
v. Marchant, 11 Utah 68, 39 P. 483 (1895).
-Lack

of jurisdiction

of justices.

--Effect.
District court was required to reverse if justices' court had no jurisdiction because wrong
venue was shown. Kansas City Hdwe. Co. v.
Neilson, 10 Utah 27, 36 P. 131 (1894).
When subject matter of suit was not within
jurisdiction of justice, it was not within jurisdiction of district court on appeal. Hamner v.
B.K. Bloch & Co., 16 Utah 436, 52 P. 770, 67
Am. St. R. 643 (1898).
Where justices' court had been completely
ousted of all jurisdiction over case, except for
purpose of transferring case to some other justices' court, district court could not acquire jurisdiction by appeal. State v. Third Judicial
Dist. Court, 36 Utah 68, 104 P. 750 (1909);
Wheatley v. Oregon Short Line R.R., 49 Utah
105, 162 P. 86 (1916).
Where justice of peace court was without jurisdiction of subject matter of action com-

menced therein, appellate court to which case
was appealed did not acquire jurisdiction, even
though it would have had original jurisdiction
of subject matter. Burt & Carlquist Co. v.
Marks, 53 Utah 77, 177 P. 224 (1918).

-Waiver

of objections.

--Consenting
that case be set for trial.
While party could waive irregularities in
taking of appeal and service of notices by express or unequivocal act, he did not waive jurisdictional defects on appeal from justice's
court by consenting that case be set for trial
after motion to dismiss appeal had been overruled. Steele & Co. v. Third Dist. Court, 41
Utah 402, 126 P. 321 (1912).
--Final
judgment.
Where parties, on appeal to court having
original jurisdiction of subject matter, submitted controversy for trial and adjudication, and
cause proceeded to trial and final judgment,
they would be held to have waived their right
to object to jurisdiction of appellate court. Burt
& Carlquist Co. v. Marks, 53 Utah 77, 177 P.
224 (1918).
-When determined.
Jurisdiction of district court of appeal from
justices' court was to be determined with regard to law at time of appeal. State v. Third
Judicial Dist. Court, 32 Utah 418, 91 P. 133
(1907).
Parties entitled to appeal.
-One of several defendants.
Where action could have been prosecuted
against only one of defendants, and judgment
was rendered against all, any one of defendants could appeal from judgment to district
court and have case tried there as though he
were only defendant. Nicolo v. Evans, 57 Utah
526, 195 P. 202 (1921).
Statutory compliance.
Appeals from justices' courts were purely
statutory, and statutes granting them were to
be at least substantially complied with. Hoffman v. Lewis, 31 Utah 179, 87 P. 167 (1906).
The right of appeal from justices' courts to
district courts was guaranteed by constitution
itself, but the exercise of such right depended
upon substantial compliance with statute.
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State v. Third Judicial Dist. Court, 36 Utah
267, 103 P. 261 (1909).

Supreme Court review.
-Grounds.
--Validity
or constitutionality of statute.
Action of district court in dismissing, for
want of prosecution, case appealed from justices' court but not involving validity or constitutionality of statute, held final and not subject
to review by Supreme Court on certiorari.
Smith v. District Court, 24 Utah 164, 66 P.
1065 (1901), construed and adhered to in Oregon Short Line R.R. v. District Court, 30 Utah
371, 85 P. 360 (1906).
-Procedure.
Where case, originating injustices' court, did
not involve validity or constitutionality of statute, and unsuccessful plaintiffs had right to appeal to district court but, instead of appealing,
petitioned district court for writ of prohibition
and by petition raised same questions that had
been raised in justice's court, appeal to Su-

preme Court could no more be taken from judgment of district court dismissing petition for
writ than it could have been taken from adverse judgment of district court on appeal, if
case had been appealed to it. Overland GoldMining Co. v. McMaster, 19 Utah 177, 56 P.
977 (1899).

-Requiring appellate court to determine
merits.
While if district court passed upon merits of
case appealed to it from justices' court, its
errors, however gross, could not be reviewed by
Supreme Court, because district court was the
court of last resort on such appeals; still, if district court without sufficient or any legal reason refused to dispose of the appeal upon the
merits, Supreme Court must require that court
to hear and determine the same upon its
merits, and make findings and conclusions of
law in accordance with the evidence as it finds
it to be, and enter judgment accordingly. Salt
Lake Coffee & Spice Co. v. District Court, 44
Utah 411, 140 P. 666 (1914).

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 102 et seq.
C.J.S. - 51 C.J.S. Justices of the Peace
§ 126 et seq.

Key Numbers. - Justices of the Peace e=>
140 et seq.

78-5-15. Docket - To be kept required.

Enumeration of entries

Every justice must keep a book, denominated a "docket," in which must be
entered:
(1) the title to every action or proceeding.
(2) the object of the action or proceeding, and, if a sum of money is
claimed, the amount thereof.
(3) the date of the service of the summons and the time of its return;
and, if an order to arrest the defendant is made or a writ of attachment is
issued, a statement of the fact.
(4) the time when the parties, or either of them, appears, or of their
nonappearance, if default is made; minutes of the pleadings and motions,
if in writing, referring to them; if not in writing, a concise statement of
the material parts of the pleadings.
(5) every adjournment, stating on whose application and to what time.
(6) the demand for a trial by jury, when the same is made and by whom
made, the order for the jury and the time appointed for the return of the
jury, and for the trial.
(7) the names of the jurors who appear and are sworn, and the names of
all witnesses sworn, and at whose request.
(8) the verdict of the jury, and when received; if the jury disagree and
are discharged, the fact of such disagreement and discharge.
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(9) the judgment of the court, specifying the costs included, and the
time when entered.
(10) an itemized statement of the costs.
(11) the issuing of the execution, when issued, and to whom; the renewals thereof, if any, and when made; and a statement of any money
paid to the justice, and when and by whom.
(12) the receipt of a notice of appeal, if any, is given, and of the appeal
bond, if any, filed.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-15.
Cross-References. - Reports of judicial
business, § 78-5-31.

Service of process and return, Rules 4, 5,
U.R.C.P.

NOTES TO DECISIONS

Recital in judgment.
-Hearing "of evidence.
Incorporation by justice into the judgment of
a recital: "From the evidence I find the defendant is indebted to plaintiff in the sum of

$200.30, including interest," was a mere form
of expression, and did not conclusively establish that justice had heard the evidence before
rendering default judgment. McMillan v. Forsythe, 47 Utah 571, 154 P. 959 (1916).

COLLATERAL REFERENCES

C.J.S. -

§ 125(2).

78-5-16.

Key Numbers. 138(1).

51 C.J.S. Justices of the Peace

Justices of the Peace <t=>

Docket entries - Where and how made facie evidence.

Prima

The several particulars in the next preceding section [§ 78-5-15] specified
must be entered under the title of the action to which they relate, and, unless
otherwise in this code provided, at the time when they occur. Such entries in a
justices' docket, or a transcript thereof, certified by the justice or his successor
in office, are prima facie evidence of the facts so stated.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-16.
Meaning of "this code". - The term "this

code," referred to in the first sentence, apparently means the Judicial Code, i.e., this title.

NOTES TO DECISIONS

Prima facie evidence.
-Sustaining
of conviction.
Upon information charging defendant with
commission of prior offense of driving under
the influence of intoxicating liquor, where the
docket of the justice of the peace was received
in evidence, the page identified and the verity
of the entry stipulated to in open court as being

in the handwriting of the justice, the entry became under this section prima facie evidence of
the facts so stated, and no evidence to the contrary having been offered, must be presumed to
be correct and sustains court's finding of guilt
of prior conviction. State v. Bailey, 3 Utah 2d
254, 282 P.2d 339 (1955).
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C.J.S. -

Key Numbers. - Justices of the Peace P
138(1), (10).

51 C.J.S. Justices of the Peace

§ 125(2), (11).

78-5-17.

Index.

A justice must keep an
entered the names of the
page of entry. The names
alphabetical order of the

alphabetical index to his docket, in which must be
parties to each judgment, with a reference to the
of the plaintiffs must be entered in the index in the
first letter of the family name.

History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-17.

COLLATERAL REFERENCES
C.J.S. -

§ 125(2).

78-5-18.

Key Numbers. - Justices of the Peace P
138(1).

51 C.J.S. Justices of the Peace

Delivery of docket and papers to successor.

Every justice of the peace upon the expiration of his term of office must
deposit with his successor his official dockets and all papers filed in his office,
and also those of his predecessors or any others which may be in his custody,
to be kept as public records.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-18.

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 10.
C.J.S. - 51 C.J.S. Justices of the Peace
§§ 8, 46.

78-5-19.

Key Numbers. -Justices
56.

of the Peace

e,,

8,

Delivery of docket and papers when vacancy occurs.

If the office of a justice becomes vacant by his death or removal from the
precinct or city, or otherwise, before his successor is elected and qualified, the
docket and papers in possession of such justice must be deposited in the office
of some other justice in the precinct or city, to be by him delivered to the
successor of such justice. If there is no other justice in the precinct or city, then
the docket and papers of such justice must be deposited in the office of the
county clerk of the county, to be by him delivered to the successor in office of
such justice.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-5-19.
Cross-References. - County clerk, Chapter 20 of Title 17.

Proceedings

§ 78-7-21.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 13.
C.J.S. - 51 C.J.S. Justices of the Peace
§§ 8, 46.

78-5-20.

Key Numbers. - Justices of the Peace op 8,
56.

Jurisdiction of successor creation of new county.

Who is successor

on

Any justice with whom the docket of his predecessor or of another justice is
deposited has and may exercise over all actions and proceedings entered in
such docket the same jurisdiction as if originally commenced before him. In
case of the creation of a new county, or of the change of the boundary between
two counties, any justice into whose hands the docket of a justice formerly
acting as such within the same territory may come is for the purpose of this
section considered the successor of such former justice.
History: L: 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-20.
Cross-References. - Actions pending at

time of annexation or creation of new county,
§§ 17-2-12, 17-3-7.

COLLATERAL REFERENCES
C.J.S. -

§§ 4, 8, 46.

78-5-21.

Key Numbers. - Justices of the Peace op 2,
8, 56.

51 C.J .S. Justices of the Peace

Vacancy - Successor - Report to court administrator.

(1) (a) The justice elected or appointed to fill a vacancy is the successor of
the justice whose office became vacant before the expiration of a full term.
(b) When a full term expires, the person elected to the office in the
same precinct or city is from that time the successor.
(2) The governing body of the political subdivision served by the justice
court shall notify the Office of the State Court Administrator in writing regarding the election, appointment, resignation, or release of a justice. The
notice shall be given within 30 days after the fact.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-21, 1987, ch. 228, § 4.
Amendment Notes. - The 1987 amendment designated the previously undesignated
provisions of the former section as last

amended by Laws 1951, ch. 58, § l; added
present Subsection (2); and made minor
changes in phraseology.
Cross-References. - Appointments to fill
vacancies, § 10-3-923.

COLLATERAL REFERENCES

Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 13.
C.J.S. - 51 C.J.S. Justices of the Peace
§§ 8, 46.

Key Numbers. -Justices
56.
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When two or more justices equally entitled to be
successors.

When two or more justices are equally entitled, under the next preceding
section [§ 78-5-21], to be deemed the successors in office of a justice, the board
of county commissioners for that county must, by resolution spread upon its
minutes, designate which justice is the successor of a justice going out of
office, or whose office has become vacant.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-22.
COLLATERAL REFERENCES
C.J.S. -

§§ 8, 10.

78-5-23.

Key Numbers. -Justices
10.

51 C.J.S. Justices of the Peace

Subpoena -

of the Peace e=-8,

To any part of county.

Justices of the peace may issue subpoenas in any action or proceeding in the
courts held by them, and final process on any judgment recovered therein, to
any part of the county.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-23.

Cross-References. - Mesne and final process to any part of county, § 78-5-3.
Witnesses generally, § 78-24-1 et seq.

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace § 32.
C.J.S. - 51 C.J.S. Justices of the Peace§ 66
et seq.

78-5-24.

Key Numbers. 78 et seq.

Justices of the Peace

All papers issued, except subpoenas,
out without blanks.

,s-,

to be filled

Every paper made or issued by a justice, except a subpoena, must be issued
without a blank to be filled by another; otherwise it is void.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-24.
COLLATERAL REFERENCES
C.J.S. -

§§ 26, 68(2).

51 C.J.S. Justices of the Peace

Key Numbers. 80.
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78-5-25.

Disposition

of moneys received.

Justices of the peace must receive from the sheriff or constables of their
county all money collected, or a copy of a county treasurer's receipt for money
collected, on any process or order issued from their courts respectively, and
must pay the same, and all moneys paid to them in their official capacity, over
to the parties entitled or authorized to receive the same, within seven days.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-5-25; L. 1983, ch. 333, § 4.
Amendment Notes. - The 1983 amendment inserted "or a copy of a county treasurer's
receipt for money collected"; and substituted
"within seven days" for "without delay."

Cross-References. - County constables,
Chapter 25 of Title 17.
County sheriff, Chapter 22 of Title 17.
County treasurer, Chapter 24 of Title 17.
Disposition of fines collected by city and
town justices, § 78-5-6.

COLLATERAL REFERENCES
C.J.S. -

§ 14.

78-5-26.

Key Numbers. - Justices of the Peace
21.

51 C.J.S. Justices of the Peace

Repealed.

Repeals. - Laws 1987, ch. 97, § 6 repeals
§ 78-5-26, enacted Laws 1951, ch. 58, § 1, re-

lating to calling in another justice in case of
illness or disability, effective April 27, 1987.

78-5-27.

=

Laws 1987, ch. 228, § 5 purported to amend
this section, but the amendment could not be
given effect because of the repeal by Laws
1987, Chapter 97.

Required annual training -

Failure to attend.

All justices of the peace shall attend at least one qualifying seminar or
training course supervised by the Judicial Council each calendar year commencing with 1978. Successful completion of this annual training will be
evidenced by the award of a certificate by the Judicial Council. Any justice not
attending the required seminars or courses for two consecutive years shall
have his certification by the Judicial Council withdrawn and may be removed
from office for cause under the provisions of§ 78-7-27. The Judicial Council
shall duly inform the commission on judicial conduct of the names of justices
of the peace failing to comply with this section. The Judicial Council shall
include in its annual report a list of all justices of the peace in the state
showing those that are certified under this section and those that are not.
History: L. 1971, ch. 203, § 1; 1977, ch. 78,

§ 13; 1983, ch. 157, § 2.

Amendment Notes. - The 1983 amendment substituted "commission on judicial conduct" for "judicial qualifications commission"
in the fourth sentence.

Cross-References.
Judicial Council,
Utah Const., Art. VIII, Sec. 12; § 78-3-21.
Judicial Conduct Commission, Utah Const.,
Art. VIII, Sec. 13; § 78-3-27.

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace §§ 6, 8.
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C.J.S. - 51 C.J.S. Justices of the Peace§ 7.
Key Numbers. - Justices of the Peace= 5.

78-5-28

78-5-28.

JUDICIAL CODE

Repealed.

Repeals. - Section 78-5-28 (L. 1971, ch.
203, § 2) relating to reimbursement of justices
by counties or cities for costs incurred while

78-5-29.

attending the annual institute, was repealed
by Laws 1977, ch. 78, § 25, effective January
2, 1978.

Determination of compensation
ondary employment.

-

Limits on sec-

(1) Every justice of the peace shall be paid a fixed compensation determined
by the governing body of his or her respective municipality or county based
upon recommendations of the office of the state court administrator as provided in Subsection (2) of this section, but in no case shall the salary for a
justice of the peace be an amount greater than a circuit court judge.
(2) (a) The compensation shall be comprised of a monthly salary and shall
be computed upon the number of hours, days, or other periods of time that
the justice of peace shall be available to perform all judicial functions.
(b) The state court administrator with the approval of the Judicial
Council shall survey areas of the state relating to the functions and activities of the justices of the peace courts and develop recommended monthly
salaries which shall be furnished to the governing bodies of the municipalities and the counties to assist them in arriving at salaries. Additionally, the state court administrator may make studies concerned with the
economic as well as administrative feasibility of encouraging the various
political subdivisions to utilize the same person or persons to act as justices of the peace for their several jurisdictions and to assist political
subdivisions desiring to enter into agreements with each other for that
purpose.
(3) Justices of the peace may hold secondary employment but shall not
appear as an attorney in any criminal matter, or in any justice court, or be a
law enforcement officer.
History:L. 1971,ch.201,§
1; 1977,ch.78,
14.
Cross-References. - Circuit courts, Chapter 4 of this title.
§

City and town justice of the peace, compensation, § 10-3-923.
Court administrator, § 78-3-18 et seq.
Legislature to fix justices' compensation,
Utah Const., Art. VIII, § 14.

NOTES TO DECISIONS
Constitutionality.
Justices of the peace were "county officers"
and hence did not fall within constitutional
prohibition against creating, increasing or decreasing fees, percentages or allowances of
public officers during terms for which they
were elected. Martineau v. Crabbe, 46 Utah

327, 150 P. 301 (1915) (decided under prior
law). See Rich v. Industrial Comm'n, 80 Utah
511, 15 P.2d 641 (1932), in which court stated
that Martineau case did not contravene its
holding that precinct constables were not
county officers.

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace §§ 16, 17.
C.J.S. - 51 C.J.S. Justices of the Peace
§§ 15, 17.

Key Numbers. 14.
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78-5-30.

78-5-32

Compensation - Annual review and adjustment.

The governing body of each municipality or county shall annually review
and may adjust the compensation paid justices of the peace. The salary fixed
for a justice of the peace shall not be diminished during the term for which the
justice has been appointed or elected. A copy of the resolution, ordinance, or
other document fixing the salary of the justice of the peace, and any adjustments to it, shall be furnished to the state court administrator by the governing body of the municipality or county.
History: L. 1971, ch. 201, § 2; 1977, ch. 78,

§ 15; 1983, ch. 79, § 2.

Amendment Notes. - The 1983 amendment inserted the second sentence.

Cross-References.

§ 78-3-18 et seq.

- Court administrator,

COLLATERAL REFERENCES
Am. Jur. 2d. - 47 Am. Jur. 2d Justices of
the Peace §§ • 16, 17.
C.J.S. - 51 C.J.S. Justices of the Peace
§§ 15, 17.

78-5-31.

Key Numbers. 14.

Justices of the Peace

Reports of judicial business filed with state court
administrator - Copies to local bodies.

Every justice of the peace shall at least quarterly file with the state court
administrator, or his designee in the judicial district in which the justice court
is located, a report on the judicial business handled by the justice of the peace
on forms supplied by the state court administrator. The report shall state the
number of criminal, civil, and small claims actions filed, the dispositions
entered, and such other information as may be specified. A copy of the report
shall be furnished by the justice of the peace to his or her governing body in
the municipality or county or to such person or office in the county, city, or
town designated by the governing body.
History: C. 1953, 78-5-31, enacted by L.
1977, ch. 78, § 16.
Repeals and Enactments. - Laws 1977,
ch. 78, § 16, repealed former § 78-5-31 (L.
1971, ch. 201, § 3), requiring that monthly re-

ports on criminal prosecutions be filed by justice with county attorney, and enacted present
§ 78-5-31, effective January 2, 1978.
Cross-References. - Court administrator,
§ 78-3-18 et seq.

COLLATERAL REFERENCES

§

C.J.S. 14.

78-5-32.

51 C.J.S. Justices of the Peace

Classification
justices.

Key Numbers. - Justices of the Peace
21.

of justices - County and municipal

There shall be two classifications of justices of the peace: (1) justices of the
peace holding office in county precincts duly created by county commissions
shall be county justices of the peace; and (2) those holding office in municipali165
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ties municipal justices of the peace. One person may hold the office of county
and city or town justice of the peace.
History: C. 1953, 78-5-32, enacted by L.
1977, ch. 78, § 17.

Meaning of "county commission". - See
note under same catchline following § 78-5-1.

78-5-33.

restrictions

Political

affiliation,

upon.

Incumbents of and candidates for the office of justice of the peace seeking
selection for or retention in this office are prohibited from using in such efforts
any party political designation, reference, or description; and from holding
any office in any party or organization engaged in any political activity.
History: C. 1953, 78-5-33, enacted by L.
1977, ch. 78, § 18.

78-5-34.

Term of appointed

Cross-References. - Restrictions on justices, Utah Const., Art. VIII, Sec. 10.

county justice.

Any justice of the peace who holds office under appointment by the county
commission shall hold the office until his or her successor is elected and
qualified, which election shall take place at the general election next succeeding the appointment for county justices of the peace.
History: C. 1953, 78-5-34, enacted
1977, ch. 78, § 19.

78-5-35.

by L.

Meaning of "county commission". - See
note under same catchline following § 78-5-1.

Term of office of county justice.

The term of a county justice of the peace shall be four years, and until a
successor is elected and qualified.
History: C. 1953, 78-5-35, enacted
1977, ch. 78, § 20.

78-5-36.

by L.

Vacancy in office of county justice - Appointment of justice pro tempore - Report to court
administrator.

(1) If a vacancy occurs in the office of a county justice of the peace, the
chairman of the board of county commissioners, with the consent of the board,
shall fill this vacancy by appointment for the unexpired term. The person
appointed qualifies in the same manner as a county justice and has and shall
exercise the authority of a county justice of the peace.
(2) If a county justice is for any reason unable or disqualified to perform the
duties of his office, or is absent, the chairman of the county commission shall
appoint another justice of the peace residing within the county as temporary
justice of the peace. This justice has the powers and duties of the county
justice, and shall receive the same salary as the county justice until a qualified successor is chosen or until the county justice returns to office.'
(3) The board of county commissioners shall notify the Office of the State
Court Administrator in writing of any appointment of a justice of the peace
under this section within 30 days after the appointment is made.
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78-5-38

JUSTICES' COURTS
History: C. 1953, 78-5-36, enacted by L.
1977,ch.78, § 21; 1987,ch.97,§ 3; 1987,ch.
228, § 6.
Amendment Notes. - The 1987 amendment, by Chapter 97, added the subsection designations; in Subsection (2), divided the former
paragraph into two sentences; in the first sentence of Subsection (2), substituted "temporary
justice of the peace" for "justice of the peace pro
tempore, and he shall have the powers"; in the
second sentence of Subsection (2), added "or
until the county justice returns to office"; and

78-5-37.

Nonpartisan
mary held.

made various stylistic changes throughout the
section.
The 1987 amendment, by Chapter 228, designated the previously undesignated provisions of this section as enacted by Laws 1977,
ch. 78, § 21; added present Subsection (3); and
made minor changes in phraseology and punctuation.
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Cross-References. - Chairman of board of
county commissioners, § 17-5-5.

primary election

-

When no pri-

Candidates for the office of justice of the peace in county precincts shall be
selected by·a nonpartisan primary election; except, when the number of candidates filing for a particular office or offices does not exceed twice the number
of positi.ons to be filled, no primary election shall be held for the particular
office or offices and the person or persons having so filed shall be considered
nominated.
History: C. 1953, 78-5-37, enacted by L.
1977, ch. 78, § 22.
NOTES TO DECISIONS
Eligibility of candidates.
-Municipal justice.
Holding the office of a municipal justice of
the peace in a city or town located within a
legally designated precinct, or maintaining

78-5-38.

Declaration

residence within such city or town, does not
preclude a person from running for county precinct justice of the peace. Evans v. Christensen,
584 P.2d 804 (Utah 1978).

of candidacy -

Filing requirements.

Any county justice of the peace who holds office under appointment, if he
desires to retain this office, or any registered voter of the county, city, or town
who seeks the office, shall file a declaration of candidacy with and pay a filing
fee of $25 to the county clerk. The time for filing is in accordance with the
time requirements of Subsection 20-4-9(1). The declaration of candidacy shall
be in substantially the following form:
I, --,
being first duly sworn, say that I reside at __ Street, City of __ ,
County of __ , State of Utah; that I am a qualified voter therein; that I am a
candidate for nomination to the office of __ and I hereby request that my
name be printed upon the official primary ballot for nomination by such primary election for such office.
(Signed) ________________
_
Subscribed and sworn to (or affirmed) before me by __ on this __ day of
-,
19_.
(Signed) _______________
_
(Official character of officer taking oath.)
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History: C. 1953, 78-5-38, enacted by L.
1977, ch. 78, § 23; L. 1983, ch. 109, § 5; 1986,
ch. 132, § 6.
Amendment Notes. - The 1983 amendment deleted "(stating the term) to be voted
upon at the primary election to be held on
Tuesday, the _____
day of October, 19
__ " before "and I hereby request" in the
form.
The 1986 amendment deleted "or she" following "he" and inserted a comma following

78-5-39.

"city" in the first sentence, and rewrote •the
second sentence.
.
Compiler's Notes . ....:,_The reference to
§ 20-4-9(1) in the second sentence in the first
paragraph seems incorrect. Section 20-4-9 does
not contain a Subsection (1), although the first
paragraph of that section does specify certain
time requirements for persons declaring candidacy.
Cross-References. - County clerk, Chapter 20 of Title 17.

Fines, fees and forfeitures collected and reports - Special account.

Deposits

Every county justice of the peace in this state shall deposit, within seven
days or more often if so required by the county commission, all fines, fees, and
forfeitures collected to an account under the control of the county treasurer of
the county in which his or her court is located. The county treasurer shall
monthly report the sums so collected and deposited with him to the county
auditor who shall by the end of the month next succeeding the report of the
county treasurer apportion and remit the proceeds of such collections according to law. For violations of state statute collected by the city or town justice
of the peace, one-half of the amount collected shall be retained by the municipal treasurer and one-half of the amount collected shall be remitted by the
municipal treasurer to the county treasurer as provided by law. With the
approval of the county commission, a trust or revolving account may be established in the name of the justice of the peace and the county treasurer to
deposit money collected such as bail, restitutions, unidentified receipts, and
other moneys which require special accounting treatment. Disbursements
from such an account shall not require the approval of the county auditor or
commission. The account shall be reconciled at least quarterly by the county
auditor.
History: C. 1953, 78-5-39, enacted by L.
1977, ch. 78, § 24; L. 1983, ch. 333, § 5.
Amendment Notes. - The 1983 amendment substituted "deposit, within seven days
or more often if so required by the county commission" for "monthly remit" in the first sentence; inserted "an account under the control
of' in the first sentence; substituted "retained
by" for "remitted to" in the third sentence; in-

78-5-40.

Civil filing fees -

serted "by the municipal treasurer" in the
third sentence; and added the last three sentences.
Meaning of "county commission". - See
note under same catchline following § 78-5-1.
Cross-References.
County auditor,
Chapter 19 of Title 17.
County treasurer, Chapter 24 of Title 17.

Disposition.

Civil filing fees in justice of the peace courts are one-fourth the amount for
comparable items in the district court, except that the fee for filing of a complaint or petition of original jurisdiction is the same as for the circuit court.
Fees collected in connection with civil actions filed in justices' courts shall be
remitted in their entirety to the treasurer of the city, town, or county as
appropriate.
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78-5-41

SMALL CLAIMS COURTS
History: C. 1953, 78-5-40, enacted by L.
1983, ch. 79, § 3; 1987, ch. 97, § 4.
Amendment Notes. - The 1987 amendment substituted the present first sentence for
the former first sentence which read "Civil filing fees in justice of the peace courts shall be

78-5-41.

Eligibility
tirement.

one-fourth the amount specified for comparable
items in the district court."
Cross-References. - Commencement of
action without payment offee, allowing as misdemeanor, § 21-7-19.
Fees of county clerk, § 21-2-2.

for office of justice -

Mandatory re-

(1) A person is not eligible for the office of justice of the peace if he is not a
citizen of the United States, 25 years of age, a resident of Utah for three years
immediately preceding election or assumption of office, whichever is earlier, a
resident of the precinct or municipality from which chosen for at least six
months immediately preceding election or assumption of office, whichever is
earlier, except as otherwise provided by law, and a qualified voter of the
precinct or municipality from which chosen.
(2) A justice of the peace shall retire upon attaining the age of 70 years, and
the office held by that justice, upon that justice's retirement, becomes vacant.
(3) A justice of the peace whose tenure in office has terminated due to
retirement, and who is physically and mentally able to perform the duties of
the office, may hear a case as prescribed by rule of the Supreme Court. The
retired judge shall take and subscribe an oath of office only upon his first
appointment, and for his services shall receive reasonable compensation as
fixed by local ordinance of the municipality or county where he serves.
History: C. 1953, 78-5-41, enacted by L.

1983, ch. 79, § 4; 1987, ch. 97, § 5.

Amendment Notes. - The 1987 amendment, in Subsection (2), deleted "except that a
justice of the peace who has attained the age of
retirement or attains that age during the term
of office that justice was serving on the date
this section enacted in the 1983 general session

takes effect shall retire on the completion of
that term" following "becomes vacant"; added
Subsection (3); and made minor stylistic
changes throughout the section.
Compiler's Notes. - The term "the date
this section ... takes effect," referred to in Subsection (2), probably means the effective date of
Laws 1983, ch. 79, § 4, i.e., May 10, 1983.

CHAPTER 6
SMALL CLAIMS COURTS
Section
78-6-1.
78-6-1.5.
78-6-2.
78-6-2.2.
78-6-2.5.
78-6-3.
78-6-3.5.
78-6-4.

Creation - JurisdictionCounsel
not necessary - Deferring multiple claims of one plaintiff.
Evening hours - Specially appointed judges pro-tempore.
Affidavit - Order - Form.
Interpleader actions - Form.
Counterclaims authorized - Form
of counteraffidavit.
Preparation and filing of affidavit
and counteraffidavit - Service
of order.
Preparation and filing of interpleader affidavit.
Time for notice and appearance.

Section
78-6-5.
78-6-6.
78-6-7.
78-6-8.

78-6-9.
78-6-10.
78-6-11.
78-6-12.
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Docket - Enumeration of entries
required.
Assignee may not file claim.
Witnesses - Judgment.
Pleadings and hearings informal,
exception - Attachment, garnishment, and execution may
issue.
Judgment against defendant Payment.
Conclusiveness of budget - Jurisdiction for appeals.
Repealed.
Abstract of judgment for plaintiff
- Form.

